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514 THE STATE v. PRITCHAED. 

we can hardly suppose Congress intended, viz.: That the state 
courts should exercise their general concurrent jurisdiction, if the 
assignee should desire to resort to them, but that this court should 
not exercise its like jurisdiction. 

4. The jurisdiction of this court under the Judiciary Act is plain. 
Repeals by implication are not favored. Jurisdiction plainly con- 
ferred upon one court cannot be taken away by mere affirmative 
legislation conferring like jurisdiction upon another court. Speak- 
ing of this subject an eminent judge holds this language: " There 
is, I think, no instance in the whole history of the law, where 
the mere grant of jurisdiction to a particular court, without any 
words of exclusion, has been held to oust any other court of the 
powers which it before possessed:" Bronson, J., Delafield v. The 
State of Illinois, 2 Hill 159. 

For these reasons the motion is denied. 

Love, J., concurred. 



Supreme Court of Neio Jersey. 
THE STATE and Others v. PRITCIIARD and Others. 

Conviction of an infamous crime does not ipso facto work such a forfeiture of 
public office as to make the office vacant. 

The right to remove a state officer for misbehavior in office does not appertain 
to the executive. 

Such act is judicial and belongs to the Court of Impeachments. 

Certain police commissioners of Jersey City, appointed by statute, having been 
convicted upon indictment of conspiracy to cheat the citv and the governor hav- 
ing declared their offices to be thereby vacated, and having appointed their suc- 
cessors, held that such executive action was illegal and void. 

Certain members of the Board of Police Commissioners of Jer- 
sey City having been convicted in a criminal court of a conspiracy 
to defraud the city by means of their office, the governor declared 
and adjudged the offices of such convicts to be vacant ; and, ac- 
cordingly, appointed their successors. 

The commissioners being advised by their counsel 1 that the 

l The following is the opinion of City- Attorney Lewis, which is now 
sustained by the court : — 

Jersey City, N. J., July 18th 1872. 
To the Board of Police Commissioners of Jersey City: — 

Gentlemen : — Pursuant to a resolution passed by your board July 
13th inst, referring the opinion of the Attorney-Geueral of the state, 
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removal was void for want of authority in the governor, continued 
to occupy the office, whereupon this information in the nature of 
a quo warranto was sued out by the state and the governor's 
appointees. 

respecting the offices of certain of the Police Commissioners, to the City 
Attorney of Jersey City, and requiring his opinion in writing in refer- 
ence thereto, I have considered the same, and with great deference 
and respect for the eminent legal ability, learning and attainments of the 
Attorney-General, permit me to say, that after a careful and laborious 
examination of the books, I have been unable to find a single precedent 
or authority, ancient or modern, to warrant the opinion that the convic- 
tion of the Police Commissioners of Jersey City, and sentence thereon, 
as the record now stands, and without any farther proceedings, make 
vacant their offices. 

This is the position taken in the Attorney-General's opinion to the 
governor, that the office of each of the Police Commissioners — Messrs. 
Ezekiel M. Pritchard, Thomas Edmonson, Thomas A. Gross, Frederick 
A. Goetze and Isaiah Hutton — " was forfeited and vacated by the com- 
mission of a crime," which, it is said, is both "infamous and against 
the duty of the office." And further, the opinion holds that this " for- 
feiture and continued vacancy" is duly established by the record evi- 
dence (except in the case of Hutton, whose office expired by limitation, 
and was filled by the joint meeting before the evidence of the forfeiture 
and vacancy of his office existed). 

It is noticeable that not an authority is cited by the Attorney-Gene- 
ral to sustain the position taken in the opinion, that by the commission 
of the crime, the office was not only forfeited but actually vacated and 
continued vacant. 

Assuming that such a crime as alleged has been committed, in my 
opinion, neither the commission of the crime, nor conviction and sen- 
tence thereon, by the Court of Oyer and Terminer, without some fur- 
ther proceeding, make the offices of these commissioners vacant. 

How can these offices be considered vacant while the commissioners 
(except Hutton) actually bold and occupy their offices and discharge the 
duties of the same ? Held, in the case of Johnston v. Wilson, 2 N. 
Hamp. 202, that an office once filled cannot be considered vacant, until 
the term expires, or until the death, resignation or removal of the per- 
son appointed. 

It is well stated in the opinion under consideration, that " the statute 
of March 31st 1871, which appoints the commissioners, is a record of 
the highest solemnity." The qualifications for office under this act, 
found in section 4, are, " that every person holding any office created by 
this act, shall at the time of his election or appointment be a citizen of 
the United States, and have been a resident of Jersey City for one year 
at least," and these are the only qualifications required by the act, ex- 
cept in case of a vacancy to be filled by the governor, "by the appoint- 
ment of a suitable and discreet citizen of Jersey City." 

There is no provision made in this act for their removal from office for 
any cause whatever. 

It is true that this conviction in question disqualifies these particular 
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The opinion of the Court was delivered by 

Bkasley, C. J. — The question to be resolved in this case is an 
important one, touching as it does the authority of the chief execu- 
tive officer of the state, and involving, in a material particular, the 

persons convicted, from being witnesses, and it is not because they are 
Commissioners of Police, but because of a statute expressly excluding 
them by its terms of disqualifications: Nixon's Digest, 1039, paragraph 
1. An act concerning witnesses. 

It is also true that they lose the elective franchise while this convic- 
tion stands against them, and this is not because of the conviction inde- 
pendently considered, but by virtue of an express provision of the Con- 
stitution of this state — Article 2, section 1 — which declares that no 
" person convicted of a crime which now excludes him from being a 
witness, unless pardoned or restored by law to the right of suffrage, shall 
enjoy the right of an elector." 

The right to vote is one of the incidents of citizenship, but to be 
debarred of this right does not destroy one's citizenship. 

And as voting at an election and testifying as a witness are not among 
the duties of the Police Commissioners as set forth in the charter of 
Jersey City, it does not follow, as a matter of course, that being de- 
barred of these particular privileges necessarily disqualifies them from 
discharging, or the ability to discharge, their duties as such commis- 
sioners. 

While the statutes of the state make no provision for the removal 
from oflice of a person convicted of a crime, there is an express provi- 
sion in the Constitution of the state, for the impeachment, trial and 
removal from office, of the " governor and all other civil officers, under 
this state," for misdemeanor in oflice. This provision embraces these 
commissioners, because, being appointed by joint meeting, they are espe- 
cially " civil officers under the state," their acts subject to review, and 
themselves subject to removal by the legislature. 

There are rules, rights and regulations appertaining to an office by 
appointment, which are not applicable to an elective office. 

These commissioners being appointed (not elected) by a solemn act 
of the legislature, which made no provision for their removal for misde- 
meanor in office, but under a constitution which made express provision 
for such removal, it is their right to require the provisions of the Con- 
stitution to be complied with before they suffer removal for misdemeanor, 
and I seriously question if they can be removed before the expiration 
of their term of office, in any other way than this lawfully, except by 
another enactment of the legislature, by resignation or by death. 

Next, let us consider what are the powers of the governor under the 
statute ? The charter gives him power to fitt any vacancy occurring in 
this Board of Police Commissioners (after the final adjournment of the 
legislature), but it gives him no power to make a vacancy, or even to 
declare that a vacancy exists. And should the governor decide that a 
vacancy exists, and grant a commission to fill such supposed vacancy, it 
would not be conclusive upon the rights of the incumbents : See Page 
v. Hardin, 8 B. Mon. 648. But the governor has jurisdiction in the 
matter, to make an appointment only when there is an actual, not a sup- 
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tenure of public office. Such a subject very manifestly required, 
and has received a careful and deliberate consideration on the part 
of the court. 

The inquiry is whether by the conviction of these criminals, or 

posed vacancy. It is held to be a settled principle, that where the power 
to appoint to office (as in the present case of the legislature) has been 
exercised, any subsequent appointment (as is proposed for the governor) 
must be void, unless the prior incumbent has been removed and the 
office become vacant : Vide Thomas v. Burrus, 23 Miss. (1 Cush.) 550, 
cited in 12 U. S. Digest. 

But suppose it be claimed that, notwithstanding the Constitution pro- 
vides the mode of removal, and no other mode is provided iu the act, yet 
the commissioners may be removed by the court on conviction of a crime. 
Then it is submitted that the sentence and record of the court in this 
case show no order of removal or judgment of ouster. 

It should be observed still further, that the indictment on which con- 
viction was had was against individual commissioners, and not against 
their office, and the trial was not whether they should be deprived of their 
office, but whether they were guilty in manner and form as charged. So 
far then as concerns their right to continue in the possession of their 
offices, the proceeding on indictment can be considered only as collateral. 

In Commonwealth v. Comhs, 56 Penn. St. 436, it was lield that where 
an officer is acting under apparent authority of an act of legislature (as 
these commissioners are), his title to the office cannot be assailed col- 
laterally : 

In Satterlee v. San Francisco, 23 Cal.314, the court held that an officer 
who has entered on the discharge of his duty, is an officer de facto, and 
his eligibility cannot be inquired into in collateral proceedings. 

It is considered, then, that the question of title to the office can only 
be tried by a direct proceeding instituted for the purpose : 1 Pennsyl. 
297 ; 42 Ala. 401 ; 25 Ark. 336 ; 7 Johns. (N. Y.) 549. 

These commissioners being in possession of their office, and perform- 
ing its duties, and claiming the right to it under color of an appointment 
by the joint meeting, are officers de facto until removed by some compe- 
tent authority in a direct proceeding for that purpose : See Carleton v. 
People, 10 Mich. 250; 48 Maine 79. 

In the ease of Regina v. Baines, in Queen Anne's reign in 1706, re- 
ported in 2 Lord Raymond 1265, and frequently referred to in the 
books, the clerk of the peace was removed from office by the justices by 
an order on complaint made, &c, for misdemeanor. But this was under 
a statute providing for such removal, and on a review of these proceed- 
ings upon certiorari as to the sufficiency of the complaint and order, the 
court above being divided, the question went before all the judges of 
England at Sergeant's Inn, where the matter being again heard in 
Trinity Term, the order of removal being adjudged ill, was thereupon 
quashed by the Court of King's Bench : See also 11 Coxe 93 ; 1 Burrows 
537, 2 Dur. & East 773. 

In Bacon's Abridgment I find it laid down, that whenever an officer, 
who holds an office by appointment, commits a forfeiture, he cannot 
regularly be turned out, without a scire facias, or inquest of office, nor 
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by the adjudication of the governor, these offices became vacant, 
for if this was so the appointment of substitutes was admittedly 
proper under the statute. 

There are two points for inquiry then ; first, does a public office, 
by the mere fact of the malfeasance of the incumbent with respect 
to it, and anterior to any judicial judgment upon the subject, be- 
come forfeited ? and second, if such forfeiture does not thus occur, 
can the governor of the state adjudge the question and declare a 
vacancy f 

At the hearing in this court the counsel for the relators strongly 
pressed the conclusion that inasmuch as a conviction of the crime 
of conspiracy, by force of the act concerning witnesses, incapaci- 
tates the convict from being a witness in a judicial proceeding, and 
in consequence thereof, the Constitution prohibits such convict from 
enjoying the right of suffrage, that as a necessary result, there was 
a deprivation also of the prerogative to hold office. But this, I 
think, is a manifest non sequitur. Because as a punishment the 
law has denounced a loss of two of the rights of citizenship, it 

can he be said to be completely ousted or discharged, without a writ of 
discharge, for his right appearing of record the same must he defeated 
by matter of as high a nature. (Various references are there given.) 

It seems to be a well-settled principle also, that while an officer holds 
an office de facto, his acts and doings therein will be deemed good, both 
as regards the public and third parties : See 9 Mass. 231, 2 Ohio 410, 
and a large number of cases in point, cited in Bacon's Abridgment. 

It is proper to observe, that the Constitution not only provides for im- 
peachment, but also provides that the " party convicted shall neverthe- 
less be liable to indictment, trial and punishment, according to law." 
The sole purpose of the impeachment is to remove from office, and to 
disqualify the party convicted. The object of the indictment, as spoken 
of in the Constitution, is punishment simply. 

Still, if it be urged that the record of conviction on indictment 
works a forfeiture of office, yet I cannot escape the conclusion, that to 
render the office actually vacant, there must be a direct and additional 
proceeding in the nature of an ouster, by inquisition of office, scire 
facias or the like. 

Conviction and sentence by the Oyer and Terminer, may possibly be 
held by the Supreme Court hereafter, to be grounds for removal, but 
these of themselves, it is submitted, do not vacate the office, independ- 
ent of any proceedings for that purpose. 

So that whether the offices of these commissioners can only be vacated 
by the legislature, or may be vacated by sufficient proceedings in a court 
of competent jurisdiction, from my researches, I am constrained to hold 
to the opinion that " no vacancy" exists as yet within the meaning of 
the act, of the spirit of the Constitution, and that these commissioners, 
who are now in possession, and discharging the duties of their office, 
are, and remain, the lawful incumbents until lawfully removed. 

Bespeotfully submitted, 
Wm. A. Lewis, City Attorney. 
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does not follow that a third right is to be withheld from the delin- 
quent. Indeed, the reverse result is the reasonable deduction; 
because it is clear on common principles that no penalty for crime 
but that which is expressly prescribed can be exacted. The fact 
that severely penal consequences are annexed by statute to the 
commission of a breach of law, cannot warrant the aggravation by 
the judicial hand, of the punishment prescribed. In this case, it 
is impossible for this court to say, to these officials, that in conse- 
quence of their crime, the statute declares that they cannot he 
witnesses, and that the Constitution deprives them on the same 
grounds of the right to vote, and that therefore the law inflicts 
upon them a forfeiture of office. It may well be that the pro- 
vision would he both just and expedient which should declare that 
the conviction of any official delinquency should, ipso facto, work 
a forfeiture of the office which had been so abused. It is possible 
that the legislature, upon attention being called to the subject, 
might pass an act with such an aspect ; but all that the court can 
say is that no such law is now in existence. The punishment of 
the crime of conspiracy is definitely fixed by the Constitution and 
by the statute ; no addition can be made to this measure except 
with the legislative sanction. The severity of the present punish- 
ment may, indeed, denote that the crime is of a high grade ; but 
that fact leaves the question at issue to he solved, whether a con- 
viction of any crime operates in the absence of any adjudication 
to that effect, and without express statutory provision, so as to 
forfeit an office as a legal result. I do not think the present ap- 
plication can stand on this first ground. 

In the second place, the counsel of the relators in support of 
their side of the case, appealed to the rules of the common law, 
insisting that according to the usages of that system the king 
could seize upon a public office on the ground that it had been for- 
feited by misconduct. But I have not found that the cases with 
which the court was favored, sustain the royal prerogative to so 
wide an extent as is claimed in this proposition. Indeed, among 
all the cases that I have examined, I find no exemplification of the 
exercise of such an act of authority. On the contrary, it seems to 
me quite clear that the removal of an officer, holding for a definite 
term, by the sovereign, ffiero motu, on the plea of misbehavior, 
would have been a plain usurpation. I can find, nowhere, any 
trace of such a right having been claimed. And when we con- 
sider that some of the offices under that government were held for 
life, and others in fee, and that most of them have ever been re- 
garded as property of great value, it would certainly be matter of 
surprise if we found, in a system in which all valuable interests 
are so jealously guarded, that franchises of such moment should 
be liable to divestment on the arbitrary judgment of the monarch. 
If such a despotic power had existed, it would have left very 
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abundant indications of its abuse during the reigns which are 
memorable for little else than the oppression of the subject, and 
the rapacity of the ruler. But neither in the history of the 
nation nor in the judicial decisions, do we perceive any marks of 
the possession by the sovereign of such a prerogative. But to 
the reverse, it will be found that, in this respect, as in all others, 
the rights of the office-holder were carefully protected, and that 
he could not be deprived of them except by due process of law. 
The method of proceeding against a delinquent official was thus : 

When a question arose whether an office was forfeited, so that 
the king was entitled to possession of it, an inquest of office was 
instituted, which, we are told, was an inquiry made by the king's 
officer, his sheriff, coroner or escheator, virtute officii, or by writ 
to them sent for that purpose, or by commissioners specially ap- 
pointed. " These bequests of office," says Blackstone, 3 Com., 
ch. 17, " were devised by law as an authentic means to give the 
king his right by solemn matter of record, without which he, in 
general, can neither take nor part from anything. For it is a part 
of the liberties of England, and greatly for the safety of the sub- 
ject, that the king may not enter upon and seize any man's pos- 
session upon bare surmises, Without the intervention of a jury." 
If such inquisition resulted favorably to the pretensions of the 
king, he could at once enter into the possession of the office. But 
such action was far from concluding the rights of the office-holder. 
He held his franchise by letters patent, and these could not be 
annulled except by judicial decision. The authority just vouched 
tells us that where the patentee hath done any act that amounts 
to a forfeiture of the grant, the remedy to repeal the patent is by 
scire facias out of Chancery. This latter process could be brought 
by the king, in order to resume the thing granted, or if the rights 
of a subject were involved, the king was bound upon petition to 
allow the use of this remedy. And we have high authority for 
the proposition that where a common person is obliged to bring 
his action, there upon an inquisition or office found, the king is put 
to his scire facias: 9 Bep. 96. 

And it is important that the nature of this proceeding by scire 
facias should be noted. This process was an original writ issuing 
out of Chancery, and could be made returnable into the King's 
Bench. It was required to be founded on some matter of record. 

In point of form the scire facias recited the patent, and set 
forth the grounds of forfeiture. 

On the return of the writ the defendant could appear, and if 
the matter alleged was not sufficient for the repeal of the patent, 
he could demur, or he could deny the facts stated, in which latter 
event the issue was sent as in common cases to be tried by a jury. 

Nor was the office-holder remediless in case the king, upon office 
found, went into possession of the franchise, and refrained from 
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issuing a scire facias to repeal the patent. " In order to avoid 
the possession of the Crown acquired by the finding of such office," 
the language is again that of Sir William Blackstone, " the 
subject may not only have his petition of right, which discloses 
new facts not found by the office, and his monstrans de droit, which 
relies on the facts as found ; but also he may (for the most part) 
traverse or deny the matter of fact itself, and put it in a course 
of trial by the common-law process of a court of chancery, yet 
still, in some special cases, he hath no remedy left but a mere pe- 
tition of right. These traverses as well as the monstrans de droit, 
were greatly enlarged and regulated, for the benefit of the sub- 
ject, by the statute before mentioned and others." 

That, by force of the English law, the king could not take into 
his hands on his own judgment an office on the ground in question, 
is abundantly shown in all the line of adjudications relating to the 
subject. There is a long array of such cases, systematically ar- 
ranged by Lord Coke, in Sir O-eorge ReyneVs Case, 9 ftep. 95. 

Nor does the case of Sir John Savage, which was much pressed 
upon the argument by the counsel of the relators, gainsay the 
principle above enunciated. For this decision 2 Dyer 151 was 
referred to, but this account is too meagre to be perspicuous, and 
the point and grounds of judgment can be made intelligible only 
by a reference to the narration in Keilway 194. This report is in 
Norman French, and any gentleman who has (perhaps) improved 
a part of his leisure in acquiring an insight into that unclassic 
jargon, will find that the subject of inquiry was this : The de- 
fendant was sheriff of Worcester, and an information was exhibited 
in the King's Bench showing his title, and reciting that the Com- 
missioners of Oyer and Terminer had found that he held such 
office by letters patent in fee ; that certain persons charged with 
felony had been committed to his custody whom he had " wilfully 
and feloniously" suffered to escape. The information then stated 
that for this cause the king had taken possession of the office. 
After these averments then followed a statement that upon these 
facts a scire facias had been awarded, setting forth these matters, 
and directing the defendant to appear and show cause wherefore 
"our letters patent aforesaid, &c, should not be annulled, revoked 
and cancelled." To this information the defendant appeared and 
pleaded, and two of the questions mooted and decided were whether 
the Commissioners of Oyer and Terminer could hold an inquest 
of office, and whether the finding of two indictments for miscon- 
duct in office was equivalent to finding a forfeiture, and the court 
held in the affirmative on both points. Lord Coke, in Sir Greorge 
ReyneVs Case, just cited, refers to this decision as establishing the 
rule that " two matters of record shall amount to an office." This 
authority, therefore, which seems to be somewhat anomalous, falls 
short of giving support to the proposition that an indictment and 

Vol. XXI 34 
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conviction would have justified the seizure of an office on the part 
of the English sovereign. " An information, or an indictment for 
an offence which is a cause of forfeiture, and a conviction on it," 
is given by Baron Comyns, as the foundation for a scire facias to 
repeal letters patent ; but no authority has been adduced, nor, as 
is believed, can be found to the effect that such proceedings will 
in themselves justify the resumption of the official franchise, with- 
out suit, by the monarch. 

The result to which therefore I am led is, that even on the 
assumption that the modes of proceeding with respect to forfeited 
offices are identical in this state with those which were established 
in use under the English government, nevertheless the defendants 
in this case, under the circumstances stated in the pleadings, could 
not lawfully be put aside from their official positions on the ground 
which thus far has been the subject of discussion. It has appeared 
that an indictment and conviction are not equivalent to an inquest 
of office, and that consequently the king, in such a condition of 
things, could not have entered and ousted the office-holder from 
the possession. If this is so, it concededly must follow that such 
power does not reside in the executive of this state. 

But my consideration of the questions involved in this inquiry 
has also entirely satisfied me that there is not the least propriety 
in the assumption that the authority of our executive over public 
officers is at all comparable with that of the English king. And I 
have stated the common-law mode of proceeding with regard 
to official misbehavior, not because I think such mode applicable 
to our political system, but for the purpose to some extent at least 
of showing its discordance with such system. The very ground- 
work of the common-law practice is wanting with us. At common 
law the theory was, that the king was the head and fountain of all 
office. An office was considered a royal franchise in the hands of 
a subject. In legal contemplation the incumbent held directly 
from and under the Crown, one of the implied conditions of such 
holding being that the duties of the office should be properly dis- 
charged. It was hence the natural product of this theory that if 
such condition was broken, he who had granted could retake the 
gift into possession. It stood upon the footing of other species of 
property growing out of conditional grants. Out of jealousy of the 
royal power, the free genius of the common law declared a dis- 
ability in the king to enter upon the office without a finding of 
this condition having been broken by an inquest of office. But 
still the principle was recognised, although put under a check, 
that the power of appointment involved, as an apt incident or con- 
venient supplement, the right to supervise and remove. In addi- 
tion to this, the king had originally sat. as the supreme judge in 
the aula regia, and hypothetically at least continued to be the 
chief administrator of the laws and dispenser of justice. It con- 
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sistently resulted that a ruler, clothed Avith such powers as these, 
should, subject to the limitations already defined, be also invested 
with the superintendency over public offices. Every officer was the 
deputy of the sovereign ; the condition of the tenure was good 
behavior, and on the breach of such condition the king, as the 
general patron of official franchise, and the representative of the 
public interests, was empowered, in the mode prescribed by the 
law, to have a forfeiture of the office declared. 

But none of these royal prerogatives, which so appropriately 
embrace an absolute control over all public offices, are to be found 
among the powers which go to make up the authority of the execu- 
tive of this state. Neither theoretically nor in practice is the 
executive the fountain of office. Nor are public offices franchises 
of the executive, nor does he distribute them among his deputies. 
According to the polity of this Commonwealth, all public office 
proceeds, in theory and fact, from the people. With respect to 
some of the more important offices the governor cannot fill them 
by appointment; his function is that of nomination, and with 
respect to others of them, he has no coacern ; they are under legis- 
tive control solely. In the present instance the incumbents who 
are sought to be removed were appointed by a special act of legis- 
lation — they hold their positions from the people. How, then, can 
it be said that they are accountable to the governor with regard 
to their official conduct? By the statute in question the executive 
is not given any supervision over these officials. All the authority 
that it confers upon him is to fill the office in case of a vacancy. 
It imparts to him no faculty to declare judicially that such vacancy 
has occurred; and if such faculty exists, it must be as an inherent 
constituent of the executive office. I have not been able to per- 
ceive any intimation, not even the least, either in the Consitution 
of this state, its system of laws or legal observances, that the right 
of superintendency over, or power of removal from public offices, 
except in instances of statutory specification, has been delegated to 
the executive head of the government. That such authority has 
not been expressly conferred is unquestionable ; and if such is to 
be conceded, it must be from the analogy which the executive 
office bears to the English monarch. I have stated the reasons for 
my conviction that such similitude is absent. If such analogy 
existed, the authority to remove would have to be exercised ac- 
cording to the English mode, and it has already been shown that 
such mode in the present case has not been pursued. No inquest 
of office has been held, and without such procedure no English 
sovereign could have removed an offending incumbent. But sup- 
pose the proceedings in the present instance had been squared to 
this common-law pattern. In such event a county sheriff, virtute 
officii, or commissioners under a special authority from the gov- 
ernor, would have convened a jury to make inquisition. Before 
such jury the party charged with malfeasance could not have been 
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heard ; and upon the ex parte finding of such tribunal, the governor 
would, as it is claimed, have been empowered to oust the incum- 
bent and seize the ofiice, and the sole remedy by such evicted 
incumbent would have been by petition to the executive. It does 
not seem to me that any one will deny that such a procedure would 
be in strange antagonism with all the other parts of our frame of 
laws. Its existence could not be palliated by any of those theo- 
retical reasons which apply to the possession of the power by the 
English monarch. Unlike the precedent of the common law, the 
executive would proceed to remove an office-holder whose tenure, 
like his own, was derived from the will of the people. Such a 
course is inconsistent with the fundamental idea upon which is 
founded the whole structure of our political institutions, which is 
that the power of each organ of the government is definite, and 
that the residuum of power remains in the hands of the mass of 
the community. Such a theory entirely repels the doctrine that 
the chief executive has any power to remove a subordinate, whose 
title stands on the same level as his own, unless such power of 
removal is expressly, or by necessary implication, conferred by 
the law of our political system. It is believed that these inquisi- 
tions to inquire as to forfeitures are utterly unknown to the laws 
and usages of this country. Such a power has never certainly 
been heard of in this state, nor has any precedent for the use of 
such remedy been traced in the legal forms of any state in this 
Union. Such. procedure has never been sustained by any Ameri- 
can court, and the subject does not appear to have been ever dis- 
cussed in any of our own courts, from the reason that until the 
present occasion the attempt to evict from office by a supposed 
analogy to this mode of proceeding has never been made. The use 
of such a procedure is condemned gravissimo judicio taciturnitatis. 

But again, the function to declare an office forfeited from 
malfeasance is obviously judicial in its character, and this leads to 
the second inquiry whether such a function belongs to the governor 
of this state. 

It has already appeared that the authority to adjudge as to the 
forfeiture of office did not belong to the British crown. The king 
could not seize the office without inquest or office found in his 
favor, and could not recall his letters patent except upon a judg- 
ment to that effect by one of the regular courts. 

The question, therefore, is, whether the prerogative of the 
governor of this state, in this respect, overtops that of the British 
sovereign ? If it has this reach, of course the power must be 
derived from the Constitution of the state. 

But the framework of the government of this state has been too 
carefully constructed to leave so important a matter as this in any 
doubt or subject to any uncertainty. Its different departments 
have been nicely adjusted, and the boundaries of their action have 
been accurately and plainly set and established. And in no part 
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of the instrument is the line of division between the respective 
branches more clearly marked than between the powers of the 
executive and those of the judiciary. 

By article III. the Constitution declares " The powers of the 
government shall be divided into three distinct departments : the 
legislative, executive and judicial ; and no person or persons belong- 
ing to, or constituting one of these departments, shall exercise any 
of the powers properly belonging to either of the other, except as 
herein expressly provided." 

The fifth article appertains specially to the executive office. Its 
provisions are perfectly clear and explicit. It declares that the 
executive power shall be vested in the governor ; that he shall take 
care that the laws be faithfully executed, and grant, under the 
great seal of the state, commissions to all such officers as shall 
require to be commissioned; that he shall be a member of the 
court of pardons, and may remit fines and forfeitures, and that 
" when a vacancy happens during the recess of the legislature, in 
any office which is.to be filled by the governor and senate, or by 
the legislature in joint meeting, the governor shall fill such 
vacancy, &c." 

These are all the powers having the least bearing on the subject 
under consideration, attached by the original law to the office of 
the executive. 

By article VI. the whole judicial power is placed in the courts. 

It is obvious, therefore, that the governor of this state is not 
possessed of a particle of judicial capacity. I cannot see that a 
single one of the powers conferred upon this high office, even 
borders upon such authority. It is true that he is empowered to 
fill certain vacancies, and in doing such acts he must decide whe- 
ther or not such vacancies exist. But such decision is in no sense 
a judicial act. It is a mere assumption of the existence of a cer- 
tain state of facts on which to base executive action. Such assump- 
tions or determinations by a chief executive, when they relate to 
or affect private interests, have no binding force. If the executive 
should fill an office on the conviction that the incumbent was dead, 
it is presumed, that in the mind of lawyers there would prevail no 
doubt, that if the fact of death had not occurred, the executive 
action would be void. An estoppel on private right by executive 
decision, is not likely to be pleaded by any well-skilled counsel. 
I think there is no reasonable ground on which to base a claim for 
the existence of any right of judicature in the governor of the 
state. 

And there can be as little doubt that the act of declaring that 
the offices involved in this case had been forfeited, was a judicial 
decision. It had all the essential elements of such an adjudication. 
It was a determination of the fact as well as the law, and comprised 
at once the functions of the jury and the judge, and it related to a 
right of property. The questions to be settled were, whether the 



526 THE STATE v. PBITCHARD. 

officer had misbehaved, and that was an issue of fact ; and whether 
such misbehavior amounted to a forfeiture of office ; and that was 
an issue of law. The point of fact required the introduction of 
evidence, and for this purpose, the governor had before him the 
record of the conviction of these defendants in a criminal court. 
Whether such record would be competent for the purpose for which 
it was used, is open as a question of pure law, to considerable 
uncertainty, the usual and inveterate rule being that a criminal 
record is not admissible in any suit or proceeding relating to pro- 
perty or the civil rights of persons. But it is enough to denote 
that here was presented a rule of evidence to be passed upon. In 
all its parts the proceeding was one of ordinary judicature. And 
then, too, after the ascertainment of the fact it became necessary 
to apply the rule of law. The result was an announcement that 
the forfeiture had been incurred, and this clearly was an act of 
judicial discretion. Than the judgment of the judge there is no 
other legal test of the effect a certain act of misconduct has upon 
the right to office. What malfeasances will worjc a forfeiture is no 
part of the lex seripta. There is no statute upon the subject. It 
is obvious that it may well be that some convictions in a criminal 
court may not produce such a result. The point is not met by the 
suggestion that in this case the crime committed was one malum 
in se, and made highly penal, because if the jurisdiction is vested 
in the executive on thi3 occasion, it belongs to him in all cases of 
official misdemeanor. It is not too much to say that of all the 
cases where there is room for the use of a graduated standard for 
judicial judgment, the class of cases which comprises the one now 
considered is the most prominent. What jurist or judge has ever 
attempted to define that category of offences which in law are 
operative to deprive the wrongdoer of a public office ? And yet, 
such was the question upon which the executive was called upon 
to pronounce. These acts were judicial in the most rigorous seDse 
of the term. 

And there are other noticeable features of the affair. A matter 
of fact was to be investigated and settled, and yet the testimony 
of witnesses could not have been compelled, and oaths could not 
have been administered. The defendants, whose rights were in- 
volved, were not summoned, had no hearing, and were condemned 
in their absence. Citizens were deprived of valuable civil rights 
which they had not the least opportunity to vindicate, and when 
the decree of deprivation had been pronounced they had not even 
the right to appeal. The arbitrary character of such a jurisdic- 
tion would of itself be sufficient to demonstrate that it does not 
exist by force of the Constitution of this state. The power of ad- 
judging the question of the forfeiture of office is the capacity of 
a judge, and does not, in any degree, appertain to the executive 
authority. 

It cannot fail to have been perceived that the question discussed 
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relates merely to the matter of jurisdiction. That an officer who 
has made use of the opportunity which his position afforded, to 
perpetrate a fraud upon the public, should be summarily cashiered, 
is a proposition entitled to universal assent. But the result to 
which I have arrived is, that the finding of the fact of misconduct, 
and the graduation of punishment, are judicial, and not by virtue 
of our system of laws executive functions. And I think, upon reflec- 
tion, there will be few minds that will deny the propriety of the 
establishment of this power in a judicial depositary. Its effect is 
to put the rights of the citizen under the safeguard of the ordinary 
tribunals, and to surround them with the protection of those modes 
of proceeding, trial and supervision which are the best, and per- 
haps, only guarantees against error and injustice. To have left 
such cognisance to the executive branch of the government, would 
have been to make these valuable interests to be dependent on the 
conclusions of a single mind, unassisted by the usual methods, for the 
elucidation of truth, the responsibility of decision being unre ieved 
by the consciousness that, if the conclusion should be incorrect, 
the error could be corrected by some supervisory- tribunal. Every 
proceeding to remove an officer for official misconduct or neglect 
is essentially and thoroughly a judicial proceeding, and has con- 
sequently, and with the utmost propriety, been confided to that 
branch of the state government. Nor in the frame of the state 
Constitution is there wanting an organ appropriate to the exercise 
of this jurisdiction. I think the authority in question is vested in 
the court for the trial of impeachments. By section 17 of article 
6, which affects a distribution of the judicial power, a portion of 
it is vested in this tribunal. Its constitution is defined by section 
3d, the right to impeach being given to the Assembly, and that 
of trial to the Senate. 

The jurisdiction of this important court is not, in express terms, 
defined. But I think it clear that its cognisance is confined to 
the misconduct of state officials. In England, as is well known, 
the jurisdiction of Parliament in this respect is much more ex- 
tensive. It is said that in that kingdom all the king's subjects 
are impeachable in Parliament. In practice, however, this kind 
of prosecution has usually been confined to that class of misdeeds 
which are particularly injurious by the abuse of important offices 
of public trust. But such an extent of jurisdiction in this court 
would be incompatible with the most cherished notions usually 
prevalent in this country with respect to the safeguards necessary 
to the protection of persons and property. And that the scope 
of the jurisdiction of the court of impeachments in this state is 
much more limited than this, and is restricted to persons holding 
office under the state, is convincingly manifest from that pro- 
vision of the Constitution which declares that the judgment in such 
cases " shall not extend further than a removal from office, and 
to a disqualification to hold and enjoy any office of honor, profit 
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or trust under this state." Thus, by imperative implication, the 
limit of jurisdiction is restricted to the offences of this particular 
class of persons. The only remaining question is 'whether the 
office-holders now involved in this controversy belong in the con- 
stitutional sense to this class of state officers of whose misdeeds 
this court of impeachment takes cognisance. The pertinent pro- 
vision of the Constitution is in these words, viz. : " The governor 
and all other civil officers under this state shall be liable to im- 
peachment for misdemeanor in office, during their continuance in 
office, and for two years thereafter." The present officials are 
state officers, and I have failed to see how they are to be excluded 
from the general description of the subjects of impeachment just 
quoted. The generality of the language, so as to comprise the 
whole class of state officers, appears to have been designed. In 
other parts where the intention was to restrict the effect of a clause 
to constitutional officers, the language employed is aptly limited. 
If this comprehensive designation of the objects of cognisance of 
this court is not to be fully effectuated, but is to be confined to 
certain classes of officers, where are the limits to be set ? If it 
does not take in all state officers, which are to be embraced and 
which excluded ? The whole matter would be quite arbitrary. If 
the executive can try and pronounce upon the delinquency of the 
present officials, the extent of his power would seem entirely in- 
definite and precarious, and no reason is perceived why it would 
not cover the whole field of misbehavior by these public agents. 
By force of such a construction of the authority of the governor, 
the functions of the court of impeachments would be substantially 
superseded. 

From these considerations, I have come to the conclusion that 
these defendants were impeachable for their alleged misdeeds, and 
that it would have been competent for the court of impeachments 
to remove them from their posts. A vacancy in these offices would 
have thus been created, and, in my estimation, this cannot be 
effected by any other power in the state. 

The only adjudication which has come under my notice, which 
has much relevancy to the subject under discussion, is that of the 
Court of Appeals in Kentucky, in the case of Page v. Hardin, 
reported in 8 B. Monroe 648. The controversy related to the 
office of secretary of state. It appeared that the governor had 
adjudged that the secretary, "by his failure, wilful neglect and 
refusal to reside at the seat of government, and perform the duties 
of secretary," had abandoned his office, and that the same had 
become vacant, and thereupon had appointed a successor. The 
decision of the court was that these proceedings were unwarranted, 
that the secretary was not removable either at the pleasure of the 
governor, or on his judgment, for a misbehavior in office, and that 
in such cases the jurisdiction resided in the court of impeachments. 
The opinion read in the case exhibits much thought, as well as 
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clearness and force of argument, and, in its general tendency and 
conclusion, sustains the views already expressed. In consequence 
of my high respect for the opinion of his excellency the governor, 
and for that of his legal adviser, I approached the result to which 
I arrived with hesitation, and at first with a feeling of diffidence as 
to the correctness of my deductions. The proposition presented 
for solution was novel, and the executive action was obviously 
based on motives of justice and considerations of general utility. 
A pressing evil seemed to call for an immediate remedy, and the 
mistake was that an erroneous one was adopted. It was a mere 
mistake of form, and the mistake leaned to the side of right. Full 
reflection, however, has removed all doubt from my mind, and in 
the discharge of my duty, I am bound to say that the executive act 
in question was not authorized by the law of this state. 

Judgment for defendants. 
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Accord and Satisfaction. 

Full Payment. — Where the answer sets forth that a certain contract 
was assigned to the plaintiff in full payment and satisfaction of a certain 
note sued on, it is immaterial how much was due on the contract: Luke 
v. Johnnycake, 10 Kans. 

Advancement. See Contract. 

When a father loans money to his son and takes his note for the same, 
his oral declaration that he will not collect the same, but let the son 
have it at his death, does not change the transaction into an advance- 
ment which the father cannot recall : Denman v. McMahin, 37 Ind. 

Arbitration and Award. 

Errors in Award — Reformation of. — Where an award for a gross sum 
embraces matters not within the submission, or is for a wrong sum by 
reason of a mistake in computation, if it can be ascertained how much 
was allowed on what was, and how much on what was not within the 
submission, or if the mistake in computation can be ascertained, the 
award may properly be recommitted to the referee for correction, and 
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